
Part 1  The Factual Story50

But the world did not stop in 2014 (the date of his important book). Since 
then, there have been other developments as captured in figure 1.33

As shown in figure 1, compiled by the Gibson Dunn law firm, these settle-
ment agreements peaked at 102 in 2015 and then fell dramatically to 39, 22, 
and 24 in the years 2016 through 2018, respectively. This decline in DPAs be-
gan just as Deputy Attorney General Sally Yates announced a return to indi-
vidual accountability in her famous memo (issued in late 2015).34 Prosecutors 
may have realized that use of a DPA was likely to lead to press and public 
criticism. Possibly also, this decline reflected a lesser interest on the part of 
the Trump administration in prosecuting corporate crime at all.35 But before 
we assume that corporate settlement agreements are today less important, we 
need to understand that the total payments made by corporations pursuant 
to them came to $8.1 billion in 2018, a number exceeded only by the $9 billion 
record paid in 2012.36 In short, the total number of DPAs has declined, but the 
penalties have skyrocketed. Also, DPAs have recently been used primarily in 
the case of financial institutions.37 For such firms, a plea of guilty or a crimi-
nal conviction may have unacceptable collateral consequences.38

figure 1 ​ The Curious Spike: Deferred Prosecution and Nonprosecution Agreements, 
2008 to 2018
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Part 2  Analysis66

Table 1 ​ An Event Study of Market Reaction to the Announcement of Corporate Fines

Company Year

Cumulative 
Total 

Return

Change in 
Stock Market 
Price on Date 

of 
Announcement 

(+ or −)

Cumulative 
Abnormal 

Return 
(CAR): Event 

Window 
+/− 8 days

Cumulative 
Abnormal 

Return 
(CAR): Event 

Window 
+/− 15 days

Total Fine  
(in dollars)

Anadarko Petroleum 
Corporation

2014 17% + 23% 29% 1,250,000,000

Bank of America 2012 9% + 9% 21% 11,800,000,000

Teva  
Pharmaceutical 
Industries LTD

2016 5% + 8% −8% 519,000,000

Citigroup Inc. 2014 6% + 7% 8% 7,000,000,000

Barclays PLC 2015 8% + 7% 5% 2,400,000,000

UBS Group AG 2015 6% + 6% 14% 545,000,000

Royal Bank of 
Scotland

2015 4% + 6% 6% 669,000,000

The Goldman Sachs 
Group Inc.

2016 7% + 5% 8% 5,000,000,000

Wells Fargo and 
Company

2018 3% + 4% 6% 2,100,000,000

Bank of America 2014 6% + 4% 10% 16,650,000,000

Citigroup Inc. 2015 3% + 2% 10% 1,267,000,000

Eli Lilly and Co. 2009 −4% 0 2% 3% 1,415,000,000

Allergan PLC 2010 4% + 0% 0% 600,000,000

JPMorgan Chase  
Bank NA

2013 0% + 0% −1% 13,000,000,000

BP Exploration  
and Production Inc.

2012 −1% + −1% −1% 4,000,000,000

Credit Suisse 2014 −2% − −3% 1% 2,600,000,000

GlaxoSmithKline LLC 2012 −2% + −3% 1% 3,000,000,000

Deutsche Bank AG 2015 −10% + −6% −3% 2,500,000,000

pattern is nearly uniform. In the foregoing cases, shareholders had faced a 
range of uncertainty, but the actual outcome almost always elicited a posi-
tive market response, suggesting that the actual penalty was less severe than 
the market had expected. If an informed market expects a harsher penalty, 
that suggests underenforcement is a pervasive pattern.

If these were record penalties (as some were), what else can explain this 
pattern? A few alternative answers are plausible.
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Four  The Difficulties with Deterrence 67

Reputational Loss Avoided

One possible hypothesis is that a plea agreement spared the defendant cor-
poration a public trial at which the evidence could have been lurid and 
humiliating. Thus, a plea or a deferred prosecution agreement averted rep-
utational damage, and the market was pleased. Indeed, it may be a major 
shortcoming of the Becker model that it gives too little attention to reputa-
tion, as empirical research shows that reputational damage in the white col-
lar context can be very costly.29 But this answer only works if the resolution 
of the case is announced on the same date as the fine (and not earlier).

Collateral Civil Consequences

Another possibility is that a deferred prosecution agreement reduced the pro-
spective civil liability the defendant faced (because there was no criminal 
conviction that could prevent the corporation from defending itself in these 
follow-on civil cases). This involves the legal doctrine of offensive collateral es-
toppel, which may prevent a defendant convicted of a crime from denying 
guilt in a subsequent civil proceeding.30 Again, this explanation depends on 
the deferred prosecution agreement being announced with the fine (which is 
common but not universal).

The Value of Peace

Whether the case is resolved through a settlement or culminates in a sentenc-
ing, that event marks the end of the ordeal for a corporation in a high-profile 
case. It means that management’s time will no longer be diverted, and they can 
get back to running the business. That could justify some positive market reac-
tion. But this hypothesis should not be pushed too far. If the announcement 

figure 2 ​ Abnormal Return around the Announcement of a Fine
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Five  The Prisoner’s Dilemma Strategy 79

offer of leniency, the greater the prospect that at least one risk-averse execu-
tive will crack and defect.

Implementation

The corporate setting largely mirrors the standard prisoner’s dilemma prob
lem, with one major difference: the defendants in our corporate setting can 
communicate. They will possibly agree to resist (although this conduct could 
constitute the additional crime of obstruction of justice). But there is also an-
other difference: multiple executives probably have sufficient knowledge to 
cooperate, confess, and assure the conviction of the corporation. We can also 
manipulate our incentives—for example, by offering complete immunity for 
the first to defect and lesser credit for those who cooperate later. Complete 
immunity could also be given to the corporation for identifying its responsi-
ble executives (and, as we will soon see, the Antitrust Division of the Depart-
ment of Justice does exactly this for the first to cooperate).

The corporation, however, faces a different decision calculus. It will not be 
able to obtain a deferred prosecution agreement unless it agrees to conduct 
an internal investigation using a counsel selected by the prosecution. Depart-
ment of Justice policy could explicitly limit deferred prosecution agreements 
to cases where there is an adequate and independent investigation. If the cor-
poration refuses to fund an investigation, the U.S. attorney would announce 

figure 3 ​ The Prisoner’s Dilemma
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Six  Civil Agency Enforcement 95

danger of a “run on the bank” after such an event). Even more obviously, the 
prospect of jail time being imposed on executives is wholly absent from the 
civil enforcement system. Hence, it seems intuitively obvious to infer that 
civil penalties are less likely than criminal penalties to generate adequate 
deterrence.

By no means does this suggest that we should write off the civil enforce-
ment system as irrelevant. Civil enforcers can also sue individual executives, 
and the resources devoted to civil enforcement by public agencies are enor-
mous. For some agencies, enforcement is their primary activity. Also, most 
public corporations (particularly financial institutions) know that they have 
to cooperate, coexist, and reach mutual understandings with their regulators 
(because they are closely regulated entities and need regulatory approvals on 
a continuing basis). But large fines or penalties, imposed only on the corpo-
rate entity, may simply be absorbed as a cost of doing business, particularly 
by giant banks that arguably hold oligopolistic power. If so, how do we increase 
the impact and efficiency of civil enforcement by public agencies (including 
the Department of Justice)?

figure 4 ​ The Escalation in Financial Enforcement (Aggregate Total Monetary 
Sanctions Imposed on Financial Firms, 2000 to 2016)
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Part 2  Analysis104

Do we have any realistic basis for assuming that retained private counsel 
would outperform and secure a higher recovery than the agency’s own civil 
service staff? Table 2, prepared by a leading plaintiff’s attorney in securities 
litigation, shows that the margin between private and public recoveries against 
the same defendant is often 10:1 (or even greater).37

Of course, this table is to an extent comparing apples with oranges, as the 
parallel cases involve different causes of action and different measures of 
damages. Still, the disparity is so striking as to strongly suggest that re-
tained counsel will do better. Why? It is not simply quality of counsel but 
even more that the private counsel will not be constrained as much by bud
getary limits. It can invest in the action up to the point that it believes that 
the marginal return no longer exceeds the marginal cost to it.

table 2 ​ Comparison of Class Action Recovery to SEC Recovery against  
Same Defendants

Company
Securities Class Action 

Recovery SEC Recovery

Enron $7.242 billion $450 million

WorldCom $6.194 billion $750 million

Tyco International $3.2 billion $50 million

AOL Time Warner $2.5 billion $308 million

Bank of America $2.425 billion $150 million

Citigroup $1.320 billion $75 million

Nortel Networks $2.217 billion $35 million

Merrill Lynch $940 million none

American International Group $937.5 million $800 million

HealthSouth Corp. $804.5 million $100 million

Xerox $750 million $44 million

Lucent Technologies $667 million $25 million

Wachovia $627 million none

Countrywide Financial $624 million $48.15 million

Lehman Brothers $600 million none

Washington Mutual (WaMu) $208 million none

National City $168 million none

New Century $125 million $1.5 million

Wells Fargo (MBS) $125 million $6.5 million

501-84433_ch01_3P.indd   104 4/28/20   11:43 PM



Seven  The Whistle-Blower as Bounty Hunter 115

plaintiff’s law firms have established special divisions to represent whistle-
blowers (for a percentage of the whistle-blower’s recovery).

Brief as the experience to date is, it is obvious that SEC payments to whistle-
blowers have quickly accelerated, as table 3 shows.6

In the SEC’s report to Congress for fiscal year 2017, the SEC disclosed that 
it had received over 18,000 tips under this program.7 In its fiscal year 2018 
report, the SEC noted that from the inception of this program to the end of 
fiscal 2018, it had awarded in the aggregate over $326 million to fifty-nine 
individuals.8 That comes to an average award of nearly $5.53 million per re-
cipient. In short, this is a major subsidy for information about unlawful be
havior. All told, the SEC has ordered defendants to pay over $1.7 billion in 
monetary damages over the life of its whistle-blower program as a result of 
these awards—not bad for only $326 million in total whistle-blower awards 
(in effect, a 19  percent contingent fee award based on a $1.7 billion total 
recovery).9

Although this suggests that incentivizing whistleblowing is an effective 
strategy, one must note the considerable disparity here between the number 
of tips (over 18,000) and the number of recipients (59); on this basis, about 1 in 
every 305 tippees seems to be rewarded. Of course, this ratio may be a prod-
uct of a variety of factors, including that (1) much information is unreliable, 
often only unverified gossip, (2) some whistle-blowers are opportunistic free 
riders who claim to be providing “original information” that the SEC already 
knew, and (3) many cases that will legitimately generate future whistle-blower 
awards may still be in the pipeline, thus creating a significant timing gap be-
tween the tip and the bounty.

Nonetheless, this ratio raises the possibility that the SEC is unable or un-
willing to process or verify all the material and credible information it re-
ceives. Consistent with this hypothesis is the fact that, between 2012 and 
2016, the SEC received some ninety-nine claims filed by self-described whistle-
blowers seeking bounties in cases where there had been a recovery, and it re-
jected sixty-four of these (or roughly two-thirds).10 This could mean either 
that many claims for awards were frivolous or that the SEC resists sharing 
credit with outsiders. Three different possibilities suggest themselves: (1) the 
SEC is simply overloaded with tips; (2) as a matter of choice and style, the 
SEC only responds to tips when the tipper is able to provide a highly factual 

table 3 ​ SEC Whistle-Blower Payments by Fiscal Year

Fiscal Year 2015 2016 2017 2018

Amount of 
Payments

$37 million $57 million $49 million $168 million
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Seven  The Whistle-Blower as Bounty Hunter 117

ing the random submissions of various whistle-blowers, it should tell the mar-
ket what it most wants and is willing to pay for. One can here trust the market 
to respond (given the bounties established by law), and this will produce more 
relevant and useful submissions.

Even if the CFTC has the better approach, it is also behaving very cau-
tiously. In fiscal 2018, the CFTC received some 760 whistle-blower tips on 
Form TLR (the form it prescribes for such reports) but made only five awards.16 
Thus, the question persists with respect to both agencies whether they are re-
sponding overcautiously to material tips, possibly because they do not have 
the manpower or resources to more aggressively prosecute such cases. Here 
it is still too early to reach a bottom-line judgment.17

The IRS provides another basis for comparison. Although it has long paid 
bounties to informers for information about tax evasion, its procedures were 
significantly changed by the Tax Relief and Health Care Act, which was passed 
in 2006.18 Under section 7623(b) of the Internal Revenue Code, which that act 
adopted, the tip must be signed and submitted under penalties of perjury and 
must relate to an action in which the proceeds exceed $2 million and certain 
other size conditions are satisfied. Thus, even more than in the case of the 
SEC, the tip must relate to a sizable dispute.

What has been the IRS’s experience? In its report to Congress for fiscal 2018, 
the IRS reported the data shown in table 4.19

Thus, comparing the two agencies, they pay similar percentage awards to 
whistle-blowers, but the SEC has obtained total payments of only $1.7 billion 
over the life of its program, while the IRS collected over $1.4 billion just in 
2018. That differential may be partly explained by the likelihood that there 
are far more persons or entities who have engaged in tax evasion than per-
sons or entities that have engaged in securities fraud (which is a more special-
ized endeavor). The IRS, however, clearly processes more tips (paying between 
217 and 418 awards a year), while (as noted above) the SEC has only paid 
awards to an aggregate of 59 individuals since its program began. Of course, 
the IRS is structured to be primarily a collection agency, but the SEC does 
seem more reluctant about paying awards.

Table 4 ​ Amounts Collected and Awards under IRC § 7623

FY 2016 FY 2017 FY 2018

Total Number of Awards: 418 242 217

Total Amounts of 
Awards: 

$61,390,910 $33,979,873 $312,207,590

Proceeds Collected: $368,907,298 $190,583,750 $1,441,255,859

Awards as a Percentage 
of Proceeds Collected:

16.6% 17.8% 21.7%
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